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DECI SI ON
BURT, Menber: This case cones before the Public Enpl oynment

Rel ations Board (PERB or Board) on exceptions filed by
Respondent, Gak Grove School District (District) to the
proposed decision of a PERB adm nistrative |aw judge (ALJ).

The ALJ found that the District violated section 3543.5(a),
(b), (c) and (d) of the Educational Enploynent Rel ations Act

(EERA)]' by its conduct in establishing a "Teachers Forunf

'EERA is codified at Governnent Code section 3540
et seq. All statutory references herein are to the Governnent
Code unl ess otherw se indicated.

Section 3543.5 (a), (b), (c) and (d) provides:

It shall be unlawful for a public school
enpl oyer to:



(Teachers Forum or Forum) and by unilaterally changing teacher
wor ktime by increasing the mnimum and maxi num nunber of
m nutes of student instructional tine.

Specifically, the District excepts to the ALJ's concl usion
that the Forum was an enpl oyee organi zation that had as a
primary purpose the representation of enployees in their
enpl oynent relations with the District. It also denies that it
in any way interfered with the exercise of enployee rights, or
that it bypassed the exclusive representative, (CGak G ove
Educators Associ ati on, CTA/ NEA (OGEA or Associ ation).

Wth regard to the change in teacher worktinme, the District
does not except to the ALJ's conclusion that it unilaterally
changed a matter within scope. Instead, it argues that the

change was consistent with past practice. aimng

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

(d) Domnate or interfere with the
formation or adm nistration of any enpl oyee
organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to anot her.



that the changes were not nade in response to the change in the
District's Adm nistrative Regulation 6310 (AR or AR 6310) and
were therefore within the scope of past practice of changes,
the District challenges that ALJ's factual conclusions with
regard to each individual school. It also excepts to the
renmedy, arguing in general that a back-pay award is punitive,
and reasserting its argunent that, in this instance, a back-pay
award is not warranted since the matter has since been

negoti at ed.

In accordance with the discussion below, we affirm the
ALJ's finding that the District's conduct in establishing the
Forumvi ol ated section 3543.5(a), (b), (c) and (d) and his
finding that the change in teacher worktime was an unl awf ul
uni | ateral change in violation of 3543.5(a), (b) and (c). As
no exceptions were taken to the ALJ's dism ssal of charges
based on the enpl oyee |uncheon, we affirm that determ nation as
wel | .

FACTUAL SUMVARY?

When Dr. Robert Lindstromwas hired as superintendent at

Cak Grove School District in 1979, one of his primary

The facts regarding the Teachers Forum are not in
di spute and are summarized bel ow. The facts regarding the
adoption of the new D strict policy on student instructional
time are simlarly undi sputed, although the parties do not
agree about the effect of the adoption of the policy at
particul ar school s.



responsibilities was to inprove comuni cations with teachers.
In order to do so, Lindstromfirst granted one extra |eave day
a month to the |leaders of the various unions in the District,
with the condition that at |east part of each of these days
woul d be spent discussing District problens with the
superintendent. Lindstrom also visited the schools in the
District to neet with teachers. During these neetings, it was
suggested that the superintendent revive a practice of a

previ ous superintendent called the "superintendent's
roundtabl e.” Lindstromhoped that the roundtable would provide
an opportunity for teachers to deal face-to-face with the
superintendent. He testified that he never intended that the

roundt abl e take the place of negotiations with the Associ ation.

One of the teachers who suggested the resurrection of the
roundt abl e was C audel | e Bonacci ni e, an Associ ati on nenber.
Lindstrom testified that he expressed concern to Bonaccinie
both as to the anount of tinme the roundtable would require and
whet her the Association mght be concerned that the roundtable
was an attenpt to infringe on the Association's authority.

Al t hough Bonaccinie did not recall precisely this statenent,
she did renmenber Lindstrom wondering what the Association would
think. She said she told him she could not speak for the
Associ ation, but that she personally thought the roundtable was

a good i dea.



Li ndstrom i ssued a bulletin on August 27, 1981, outlining
his plans for increasing comunication, including the
reinstitution of the roundtable. The nmeno read in part:

| am al so establishing a certificated staff
roundtabl e which will consist of a menber
from each of the schools. This group wll
meet nonthly, and it will be an opportunity
to discuss issues and provide sone creative
solutions to problens facing education. |
hope that through this forumwe will be able
to discuss creative approaches.

Perhaps even the air-conditioning systens
can be made well; who knows?

The group becane known as the Teachers Forum conposed of
one staff representative from each school. Selection of the
school representative was left up to each principal; sonme asked
for volunteers, sone allowed teachers to select a
representative, and sone selected their school's representative
t hemsel ves. OGEA was not invited to send a representative;
Lindstrom testified that he wanted to keep the group as
"non-political" as possible and wanted to avoid having a
"wat chdog"” in the group. OGCGEA nenbers were not precluded from
attendi ng, however, and several of the Forumi s representatives

were al so OGEA nenbers.

Meetings were held once a nonth. Representatives with
guestions or issues to raise would tel ephone the
superintendent's secretary in advance, and she woul d include
those itens on the agenda. The superintendent did not choose

agenda itens except in response to questions raised. Various



representatives would raise the issues of interest to them
there woul d be general discussion, and sonme questions and
answers. The superintendent's secretary took m nutes, and the
representatives reported back to their respective schools at
the regular mandatory faculty neetings.

On one District conmmttee, the budget study commttee, a
Forum representative was appointed to participate along with
the OGEA representative.

At the hearing, OGEA introduced m nutes of the neetings and
neeti ng agendaé to show that some of the topics discussed at
forum neetings were within the scope of negotiations and/or
were actually subjects of negotiations at the tine. For
exanple, as well as itens of educational concern, the follow ng
subj ects were discussed: overloaded classroons and class size,
teachers' working five hours without a break or preparation
period, differences in lunch prices anong schools, shared
contracts, whether Martin Luther King Day was a holiday, a
staff incentive award program and the status of |aid-off

teachers now working as substitutes.

The District introduced testinony to show that no actual
negoti ations took place over the matters which were within the
scope of representation; the conversation was repeatedly
described as informational. The superintendent often concl uded

such discussions by remarking that the issue was the subject of



ongoi ng negoti ations and was inappropriate for further
di scussi on.

Both Lindstrom and the subsequent superintendent,

Ant hony Russo, testified that they did not want the Forumto
disrupt the District's relationship with OGEA and went out of
their way to avoid discussing negotiable itenms. No proposals
or counterproposals were made, and the ALJ concluded that there
was no credible evidence that any conplaints were resolved as a
result of Forum di scussions.

Nevertheless, it is clear fromthe record that various
teachers canme to view the Teachers Forum as a nore successful
route to solving problens than the Association. One OCGEA
representative testified:

On going back to our building and discussing
this with our building superintendent, it
was the feeling that there would be quicker
service if the teacher Forum representative
were to deal with this probl embecause he
had direct communication with the

superi ntendent and he nmet with the

superi ntendent every two weeks. \Whereas, if
the concerns were expressed through the

t eachers' Association, it wuld have to go

t hrough channels and it would be a long tine
bef ore anyt hi ng happened. So, using that as
an exanple, it appeared that the teachers
Forum woul d provide better, faster services
for the health and safety of teachers than
woul d expressing those sanme concerns through
Associ ation channel s.

An OGEA building representative at Herman Juni or High

School, who was al so a Forum nenber, suggested at an OGEA

neeting that it would be better to handl e the suggested



elimnation of a prep period through the Forum rather than
OGEA. Thomas Richardson, the OGEA representative at D ckinson
School, testified that teachers at his school felt that the
Forum was a nore effective way to get things done and that
attendance at OGEA neetings fell off by about one-half during
the termof the Forum neetings. R chardson voiced opposition
to faculty participation in the Forum and he believed this
position contributed to the fact that he was voted out as

buil ding representati ve.

I nstructional Tine Changes

There are several types of instructional schedules in the
District. Mst schools have a five-day week, including four
regul ar days and one mninmum or staff devel opnent, day. Many
school s al so use staggered schedul es, where half of the
students begin school earlier than the rest, and the other half
stay later. Some schools use "team teaching," where students
are taught different subjects by different teachers. Qhers
have "functional" schedul es where students remain with one
teacher all day.

The range of time identified as student instructional time
for the previous 10 years was established by AR 6310. That AR,
in effect from 1974 to the beginning of the 1981-82 schoo

year, provided the foll ow ng:



C ass Hours

A.  The following tine paraneters should be
adhered to unless prior approval for
deviation is obtained from the Assistant
Superi ntendent for Educational Services.

M ni num NMaxi mum M ni rum Maxi num

G ades Day Day Week Week

K 180 180 900 900
1,2, 3 240 260 1, 200 1, 300
4,5,6 285 305 1, 425 1, 525

B. Schools operating on a single schedule
may utilize a mninum day of 230 m nutes
in grades 1, 2 and 3, and 240 mnutes in
grades 4, 5 6, 7 and 8 if desired, for
staff devel opnment and parent conference
peri ods.

C. Schools operating on split-day schedul es
shall not utilize mninmdays of |ess
time than stated in itemA

D. The principal of each school shal
submt a copy of the planned
dai | y/ weekly schedul es of the school to
t he Assistant Superintendent for
Educational Services no later than three

weeks prior to the opening of school
each year.

Before the beginning of school in 1981, the District
revised AR 6310 to increase the m ninum and maxi mrum m nutes for
student instructional tinme. The District provided no notice to
OCGEA prior to the adoption or inplenentation of the new AR, and
the Association did not becone aware of the change until schoo
began.

Revi sed AR 6310 provides the follow ng:

O ass Hours

A. The following tinme standards shall be
observed unl ess prior approval for
deviation is obtained fromthe Assistant
Superintendent for Educational Services.

9



NON- STAGGERED READI NG SCHEDULE

M n. Max. M n. Max.
G ades Day Day Week Week
K 180 - 240 900 - 1200
1,2, 3 265 - 290 1325 - 1450
4,56 300 - 320 1500 - 1600
7,8 300 - 325 1500 - 1625

STAGGERED READI NG SCHEDULE

M n. Max. M n. Max.
G ades Day Day Week Week
K 180 - 240 900 - 1200
1,2,3 250 - 275 1250 - 1375
4,5,6 285 - 305 1425 - 1525
7,8 300 - 325 1500 - 1625

B. The principal of each school shall
submt a copy of the planned
dai |l y/weekly tinme schedules of the
school to the Assistant Superintendent
for Educational Services no later than
June 1 of each school year.

Al t hough student instructional tinme does not correlate
precisely to teacher instructional time, the two are closely
related and the record indicates that increases in student
instructional time generally produces increases in teacher
instructional tine.

The change in AR 3610 was first discovered by Wanda McKoi n,
an OCEA officer who teaches at Del Roble School. MKoin
received a new schedule reflecting the increase in teacher
instructional time at an orientation neeting at the begi nning

of the school year. She protested the change as violating

10



AR 6310 and filed a grievance.':'3 The principal told MKoin
that AR 6310 had been changed and showed her a copy of the new
regulation. In late Septenber, the OGEA president officially
received a copy of the revised AR

On Cctober 8, 1981, the Association filed a second
gri evance demanding a return to the 1980-81 teacher
instructional time and protesting the District's failure to
di scuss the change with the Association. The District
responded that any change in the instructional day was within
the District's managerial prerogative as long as it did not
viol ate board policy, specific contract |anguage, or state
law. It denied the grievance.

The record reveals that, in general, the increase in
teacher instructional tinme was taken from preparation tine.
Thus, the revision of AR 6310 increased the instructional tine
for which the teachers were required to prepare while reducing
the time in which to do it. The record shows that the
increased instructional time required teachers to perform nore
work during their breaks, preparation periods and tine at hone.

The District presented evidence that unilateral changes in
the instructional schedules had been nade in previous years,

usual ly to accommodate problens with bus schedul es.

3The agreenent between the parties does not provide for
bi nding arbitration.
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James Hastings, Assistant Superintendent for Adm nistration
Services, testified that, in any given year, approximtely six
of twelve schools where transportation was provided had their
schedul es changed for this reason, with one to three schools
actual |y experiencing changes in instructional tinme. Hastings
estimated the changes averaged about 10 minutes, with 15
m nutes being the maxi mum change in instructional tine.

Changes in schedules and in student contact tinme occurred
on a school - by-school basis for other reasons as well. Sone
changes were nmade to acconmpbdate staggered readi ng schedul es or
staf f devel opnent days. Ohers were made sinply because a new
principal wished to alter the schedule. Although sonetines
done unilaterally, these changes were frequently nade after
di scussions with the teaching staff or OGEA representative. In
general, however, in the past they were done on a
school - by-school basis by the principal and, in the end, were
within the paraneters bf the previous AR 6310. OCEA never
obj ect ed.

Wi | e the i ndi vi dual school principals had | eeway making
m nor alterations in schedules, they were required to remain
within the guidelines of AR 6310 unless they received approval
to deviate fromthe AR from the superintendent for educational
services. None of the previous changes in instructional tine

resulted from District-w de changes.

12



Schedul e changes occurred at 14 schools in the fall of
1981. The specifics of the changes at sone of these school s
will be discussed below in light of the District's exceptions.

DI SCUSSI ON

Teachers Forum

Section 3543.5(d) of EERA provides that it shall be

unl awful for a public school enployer to:

(d) domnate or interfere with the formation
or adm nistration of any enpl oyee

organi zation, or contribute financial or

ot her support to it, or in any way encourage
enpl oyees to join any organi zation in
preference to anot her.

Initially, the District argues that it was not in violation of
section 3543.5(d) by its formation of the Teachers Forum since
the Forumis not an "enpl oyee organization."

In section 3540.1(d), EERA provides the follow ng
definition:

(d) "Enpl oyee organi zati on" means any
organi zati on whi ch includes enpl oyees of a
public school enployer and which has as one
of its primary purposes representing those
enpl oyees in their relations with that
public school enployer. "Enployee

organi zation" shall also include any person
such an organi zati on authorizes to act on
its behal f.

Here, there is no question that the Teachers Forum i ncl udes
enpl oyees of the enployer. The central question is whether it

4

has as one of its primary purposes” representing enployees in

their relationship with the enpl oyer.

41t need not be the primary purpose, only one of the
primary purposes.

13



In seeking to define "enployee organization," the Board has
previously determ ned thét an organi zati on need not have fornal
structure, seek exclusivity, or be concerned with all aspects
of the enploynment relationship in order to constitute a
statutory | abor organization. The Board adopted the Nati onal
Labor Rel ations Board's (NLRB) approach in inquiring whether
the group has as a central focus the representation of

enpl oyees on enploynent related matters. State of California

(Department of Devel opmental Services) (1982) PERB Deci sion

No. 228-S.

The | anguage in the conparable section 2(5) of the National
Labor Relations Act (NLRA) is sonewhat different, defining an
enpl oyee organi zati on as,

. any organi zation of any kind, or any
agency or enployee representation conmttee
or plan, in which enployee participate and
whi ch exists for the purpose, in whole or in
part, of dealing with enployers concerning
gri evances, |abor disputes, wages, rates of
pay, hours of enploynent, or conditions of
wor K.

The NLRB has interpreted the "dealing with" |anguage very
broadly, to find a variety of enployee conmttees to be I|abor

organi zati ons. For example, in Cabot Carbon Co., (1957) 117

NLRB 1633 [40 LRRM 1058], enforced by the Suprene Court in NLRB

v. Cabot Carbon Co. (1959) 360 U.S. 203 [44 LRRM 2204], the

board found an enpl oyee commttee system where enployees net

wi th managenent to discuss nutual problens, was a |abor

14



organi zation within the neaning of section 2(5) since it dealt
with grievances and working conditions. In upholding the
board's order, the court rejected two of the arguments nade
here by the enployer. The court found that "dealing with" was
not synonynous w th bargaining and that enployee conmttees
could be found to be statutory |abor organizations regardless
of whether they actually negotiated with the enpl oyer.

The court also rejected the enployer's argunent and found
that NLRA section 9(a), which permts any individual enployee
to present grievances to the enployer, and which is anal ogous
to section 3543 of EERA, does not permt an enployer to set up
an organi zation to deal with the enployer on matters

appropriate to collective bargaining.5 Al t hough the NLRB has

°See al so Thonpson Ranp Wool ridge (1961) 132 NLRB 993 [48
LRRM 1470] (in determ ning whether an organization is a
statutory |abor organization, the sole question is whether one
of its purposes is to deal with enpl oyers concerning
grievances, wages, hours or conditions of work, etc., and the
expressing of views is sufficient to constitute "dealing
with"); NLRB v. Anpex Corp. (7th Gir. 1971) 442 F.2d 82, [77
LRRM 2072], enforcing 168 NLRB 742 (1968) [67 LRRM 1134] (a
conmuni cations commttee was an enpl oyee organization; the
statutory definition of |abor organization is very broad); MW
Education Corp. (1976) 223 NLRB 495 [92 LRRM 1274] (an Enpl 0y€e
Tounci T, where enpl oyee representatives net with nanagenent to
di scuss grievances and conditions of enploynent is a |abor
organi zation); Alta Bates Hospital (1976) 226 NLRB 485 [93 LRRM
1288] (an advi sory commttree to rtacilitate discussion of
enpl oyee conplaints to pronote better relations and new ideas
is a labor organization; that it has no authority to negotiate
is immaterial, as is the fact that the enpl oyer had no intent
to violate the aw—srpotive is irrelevant). Wth regard to
educational institutions, see Stephens Institute (1979)

241 NLRB 454 [100 LRRM 1603] (eafeactutty—semate—found to be an

unl awful |y dom nated | abor organi zation).
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sonewhat narrowed its interpretation of "dealing mﬁth,"6 it
continues to define "labor organization" broadly.

In the past, PERB has given simlarly broad construction to
the representation rights of enployee organizations. |In State

of California (Départnent of Devel opnental Services), supra, at

p. 6, where we found that an enpl oyee-tenant group constituted
an "enpl oyee organi zation," PERB stat ed:

We need not decide. . . whether the housing
concerns herein are within scope under SEERA
[footnote omtted]. Rather, we need only
determine that they were within the nuch
broader anbit of "enployer-enpl oyee”
relat1ons. "~ [Enphasis added. ]

The Board has found enployers guilty of dom nation and

interference charges in Antel ope Valley Community Coll ege

District (1979) PERB Decision No. 97, where the district
sponsored the establishnent of an alternative organization
during a California School Enpl oyees Association organi zing

drive and in Sacramento Gty Unified School District (1982)

PERB Deci sion No. 214, where the district nmet and negoti at ed
with an enployee council in the face of a pending question

concerning representation. In Covis Unified School District

(1984) PERB Decision No. 389, it was found that the district

°See Sparks Nugget, Inc. (1977) 230 NLRB 275 [95 LRRM
1298] (grievance review panel not an enpl oyee organi zation);
Mercy- Menorial Hospital Corp. (1977) 231 NLRB 1108 [96 LRRM
1239J (an enployer-enployee grievance conmttee found not to be
"dealing with" the enpl oyer).
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viol ated section 3543.5(a), (b) and (d) by favoring the faculty
senate over the association during the period inmediately
preceding an election. The senate nmet with the adm nistration
concerning sal aries, the calendar, health benefits, the
grievance policy, curriculum and textbooks. None of the
parties ever contended that the senate was not a | abor

or gani zati on.

Here the record shows that the Forum was established and
used to inprove conmunications and solve problens. It
functioned as a representative body, wth one teacher
representing each school and raising at the neetings problens
suggested by teachers from that school. Many of those probl ens
touched on matters of enploynment relations and working
conditions—the air conditioner, prep periods, etc. Thus,
al t hough no actual negotiations took place, negotiable itens
- were indeed discussed.

The record al so shows that, although various teachers
suggested topics to be discussed at the Forum neetings, the
agenda was finalized at the superintendent's office. Although
the record indicates the superintendent would end di scussions
of certain topics by saying they concerned negotiable itens and
were therefore not appropriate for discussion at the Forum he
apparently did not take steps to prevent such itens from being
rai sed and addressed in the first place. Myreover, it is clear

that, whatever the original intent, the Forumcanme to be
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percei ved by enployees as a better way to solve problens
i nvol ving working conditions than through OGEA.

- Under the circunstances here, we find the Teachers Forumto
be an enpl oyee organi zation within the neaning of 3543.5(d).
Having so found, there is no question that the organizati on was
dom nated by the District in violation of section 3543.5(d).
It was established by the superintendent, who directed the
princi pal of each school to provide a representative,
appointing one if necessary. Meetings were schedul ed during
wor ki ng hours for which enployees were paid, and a report was
made of these neetings at mandatory faculty neetings of the
i ndi vi dual schools. None of these privileges was accorded to
the Association. At some schools, the Forum neetings were
noticed in the principal's letter, while Association neetings
were not.

This is not to say that all faculty councils or groups are
per se unlawful, or that individual enployees cannot speak to
their enployers about working conditions, including those
within the scope of representation. But when the District sets
up an organi zed group of teachers to neet at regular intervals
on school time to discuss topics of mutual interest, it permts

di scussi on of negotiable subjects at its own risk.

W also hold that the District violated section 3543.5(a)

by the same conduct. As noted in Sacranento City, supra, PERB

will find a violation of section 3543.5(a) where an enpl oyer's
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actions tend to or actually do harmto enployee rights, and the
enpl oyer is unable to justify those acts by operational
necessity. Here, there was evidence that the establishnment of

t he Teacher Forum in fact underm ned the Association in the
eyes of its nmenbers who believed that the Forum woul d provide
qui cker action. It is exactly that harm that

section 3543I. 5(a), (b) and (d) are intended to prevent by
making it unlawful for enployers to establish organizations
which they control to conpete with the exclusive representative.

The record shows no operational necessity that justified
the District's action. Wile it my well have wi shed to
i nprove comuni cations, it mght have done so in a variety of
ways not proscribed by the law, including inproving
comuni cations w th OGEA.

The Association also clains that the District failed or
refused to negotiate with the Association in violation of
section 3543.5(c) by bypassing the exclusive representative in
its dealings with the Forum Such a charge usually invol ves
the conmuni cations of the enployer with the enpl oyees about
negotiations. See Miroc Unified School District (1978) PERB
Deci sion No. 80; Ibdesto Gty Schools (1983) PERB Deci si on No.
291.

In determning the propriety of an enployer's effort to
conmuni cat‘e directly with enpl oyees, the effect upon the

authority of the exclusive representative is critical. Miroc

Unified School District (1978) PERB Decision No. 80; Goodyear
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Aerospace Co. (6th Cir. 1974) 497 F2d 747 [86 LRRM 2763]

enforcing, in part, (1973) 203 NLRB 831 [83 LRRM 1461]. Here
it is clear that the operation of the Forum including the

di scussion of negotiable itens, did indeed underm ne the
exclusive representative. Thus, we hold that the D strict also
viol ated section 3543.5(c).

Changes in Instructional Tine

The District does not argue that the increases in teacher
work time resulting fromits unilateral decision to increase
student instructional time are nonnegotiable. Instead, it
advances three main defenses to finding that unilateral action
unlawful: first, that there was a past practice of changes in
instructional time; second, that there were actually no changes
in teacher instructional time at the various schools as a
direct result of the change in the regulation; and third, that
the parties subsequently signed an agreenent that settled the
question of instructional tine.

Past Practice

It is settled law that if the District is sinply proceeding
according to past practice, there is no unlawful unil ateral

change. Pajaro Valley Unified School D strict (1978) PERB

Decision No. 51. The record supports the District's argunent
that every year there have been changes in instructiona
schedul es at certain individual schools that were instituted in

response to problenms in bus scheduling or other scheduling
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probl ems. Al though principals had sone flexibility in

devel opi ng individual school schedules, they were expected to
keep their schedules within the AR 6310 guidelines unless prior
approval to deviate therefromwas obtained. The D strict had
never previously unilaterally changed its District-wi de policy
on student instructional time, affecting all the schools in the
District. Thus, the change in the policy establishing the
perm ssible range for all students' instructional time was not
in line wth past practice in the District and its effects on
teacher instructional tine were negotiable. Therefore, this
defense fails.

Changes in Teacher Instructional Tine at |ndividual Schools

The factual questions surrounding the changes in teacher
instructional time at the individual schools are conplex. The
ALJ found no changes in teacher instructional time at
Di ckinson, Gider, Hayes, Sakanpto, or Santa Teresa. He also
found that the changes in teacher instructional tine at
Ander son, Edenval e, QGakridge, Parkview and Tayl or were
unrelated to the new AR.  Since no exceptions were taken to
these findings, they are affirnmed w thout discussion.

The ALJ found that sonme changes in teacher instructional
tinme at Baldwin, Christopher, San Anselnp and Sanuel Stipe were
related to the change in AR 6310. He found that all changes at
Bl ossom Val | ey, Calero, Del Roble, Earl Frost and M ner were

related to the new AR. The District excepts to the findings
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regardi ng Bal dwi n, Christopher, San Ansel no, Stipe, Del Roble
and M ner and each will be discussed below. As no exceptions
were taken to the ALJ's findings as to Blossom Valley, Calero
and Earl Frost schools, they are affirned.

Bal dwi n School

At Baldwi n, the teacher instructional tinme was increased
for grades 1-3 on both regular and m ni num days. It was |
increased for grades 4-6 on mninmum days only. Principa
Burgei testified that he was aware of AR 6310 and its revision
in 1981-82. He denied that the change in the teacher
instructional schedule was in any way a result of the new AR
he said the decision was based on the bus schedule. Contrary
testinony was received fromEl I en Jackson, a teacher and OGEA
menber. Jackson said she and anot her OGEA nenber asked Burge
about the change at the tinme. She testified that Burge
indicated to her that the increase was due to both the new AR
m ni nuns and bus schedul e changes.

The ALJ concl uded that the changes in teacher instructiona
time in grades 4-6 at Baldwin were in response to the revised
AR, but that the changes in grades 1-3 were not, since the
third grade m nimum day already net the revised standards.

W agree with the District that it is illogical to view the
increase in the mninumday of grades 4-6 as a response to the
revi sed AR when, even after the five-mnute increase, the

m ni mum day was still 10 mnutes below that required by the new
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AR. Thus, we reverse the ALJ and find that none of the changes
in teacher instructional tine at Baldwin were related to the

new change in student instructional tinme.

Chri st opher School

| The change nmade at this school involved elimnating the
staggered schedule on the mninum day, and elimnating a
recess. Thus, while the student instructional tinme increased
on that day, the teacher instructional time actually
decreased. The school still remained under the speci fied

m ni mrum for the day, but not for the week, and Principa
Alfred Villa requested and received a waiver of the daily
mnimum in light of the weekly totals and the difficulty of
further rearrangi ng bus schedul es.

Villa's testinmony about the changes is confusing and
contradictory, but he initially testified that the change in
instructional tinme for the internediate grades was in response
to AR 6310, and that-the change in the primary grades was to
conformto the change in internediate grades so that the
students could be bused at the sanme tine.

The District argues that all of the changes were in
response to changes in bus schedules. The ALJ found that the
changes in grades 4-6 were in response to the new AR, but the
changes in grades 1-3 were not. In so finding, the ALJ
apparently relies erroneously on sone of Villa' s testinony that
appears to refer to changes nmade in 1982-83 over 1981-82,
instead of 1981-82 over 1980-81.
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After review of the record, we find that all changes at
Chri st opher School were in response to the new AR, as the
principal so clearly testified. Although the increase in
student instructional tinme was acconplished in such a way that
the teacher instructional day decreased, the increase was stil

an unl awful unilateral change. @lf State Mg. v. NLRB (5th

Cir. 1978) 579 F.2d 1298 [97 LRRM 2547]; see also Palo Verde

Unified School District (1983) PERB Decision No. 321. However,

no back pay is available to these teachers whose hours were
decr eased.

San Ansel no School

At San Anselno, all grades were divided into either team or
functional schedules. |In teamgrades 1 and 2, the m nimum
schedul e increased 207 minutes in 1981-82. There was no
increase in the regular day schedule, so the weekly increase
was 20 mnutes. In teamgrade 3, the regular day schedul e
decreased 25 m nutes, and the m ni num day schedul e decreased 20
m nutes. Therefore, the weekly decrease was 120 mi nutes. 1In
team grade 4, the mninmum day schedul e was decreased 20 m nutes..

Principal Marlene Sneed at San Ansel nb School testified
that she was unaware of AR 6310 or of any change in that policy
in 1981-82. She said she attended a neeting in the spring of
1981 where student instructional tinme was di scussed. She

understood from that neeting that she would probably have to

‘Joint Exhibit 21 reflects a change of 25 minutes, but
the Charging Party's post-hearing brief acknow edges that 20
mnutes is the correct nunber, and that is the figure used by
the ALJ.
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increase instructional time for grades 1 and 2, since the
school was five mnutes below the District-required m ni mum
She met with her staff to discuss the problem and decided to
adopt a new schedule for these grades and to conform the rest
of the school schedule to the change. Principal Sneed,
however, left at the end of June 1981 and was unable to provide
much information about the 1981-82 schedule that was finally
adopted. The principal who took over in the fall of 1981
testified that the new schedul e had been adopted before she
came. She thought the new schedule was intended to bring the
functional and team strands into closer alliance.

The ALJ found that the change in team grades 1-2 were a
result of potential changes in AR 6310, and that the revisions
in team grades 3-4 were to conformto those changes. He found
that none of the changes in the functional schedules were
related to AR 6310.

W find that the change in teamgrade 3 was related to the
|l oss of a teacher and that there was no evidence regardi ng the
changes in grades 4-6. Thus, the Association has not carried
its burden of proof related to these changes. However, it is
clear the the principal instigated a 20-m nute increase in the
mninmumday in grades 1-2 as a result of sone District
directive, and we find this change to be related to the
provi sions of the revised AR

Sti pe School

The evidence as to the changes in instructional tine at
Stipe is ambiguous at best. Principal Marie Troiano testified
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as to changes nmade between the 1980-81 and 1981-82 school
years, but her recollection conflicted with the information
contained in Joint Exhibit 21 and nay have been affected by the
fact that she becane principal only in the fall of 1981.
Charging Party's post-hearing brief also indicated that Joint
Exhibit 21 understated the figures for the m ninum day for
grade 2 by 10 mnutes and, thus, the figures for the increase
by the anount.®v

W need not rely on the disputed figures for our finding,
however, as we find that there was insufficient evidence
presented to link any of the changes in teacher instructiona
time to the revised AR

Del Robl e School

The regular day instructional mnutes at Del Roble School
increased from 250 to 275 for grades 1-3. The m ni nrum day
increased from 250 to 255 m nutes. Thus, the total weekly
increase was 105 m nutes. |n grades 4-6, the regular day
increased 10 mnutes and the m ni num day decreased 10 m nutes,
resulting in a total weekly increase of 30 m nutes. Charles
Cook, the principal at Del Roble, testified that there was an

.increase in instructional time at Del Roble in 1981-82 that

8Joint Exhibit 21 was the parties' conpilation of
schedul e changes throughout the District. Although the parties
originally stipulated to its accuracy, it becane apparent
during the hearing that not all the figures are valid and
occasionally corrected figures were agreed to.
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totaled 30 mnutes for the week. Cook testified that when he
first cane to Del Roble in 1979-80, he found that the schoo
had the least instructional mnutes in the District and he was
determned to change that. He testified fhat he net with the
staff who opposed any changes in his first year, so none were
made for 1980-81. However, in 1981-82 he increased the
mnutes. He testified:
And | really didn't have any goal in mn
other than to just put us in keeping wt
the majority of the other schools in e
District in terns of tine.
Cook also testified that he knew of the change in AR 6310.
He stated that when the proposed AR was first discussed, he
felt in would ultimately be the District policy, but that it
woul dn't affect his school because the new schedul e he wanted
to inplement already conforned to its requirements. The
revi sed schedul e contenplated by Cook in 1980-81 and
i mpl emented in 1981-82 exceeded the maxi nuns of the old
AR 6310, but was consistent with the revised AR.  Cook
testified that although he did not specifically recall it, he
"nmust have" |ooked at both AR s when he set up his new schedul e,,
Wanda McKoin, a teacher at Del Roble, testified that a
grievance had been filed based on the increase in instructional
timne at Del Roble. She said that when she asked about the
“increase, Cook said the D strict had instructed himto nake
it. Wen she then said the increase was not permitted by the

current AR, he showed her the revised AR. Al though Cook
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testified that he woul d have nmade the changes even if the new
AR had not been issued, it is clear that he could not have done
so, since the increases would have violated the old AR That
Cook made the changes relying on the fact that they were now
permtted by the new AR is supported by MKoin's testinony.

For these reasons, we find that the increases in teacher
instructional tinme at Del Roble were related to the new AR

M ner School

Robert Keenan testified that the increase in the
instructional day for the primary grades in 1981-82 over
1980-81 was due to the change in the District-w de m ninuns,
and that the change in grades 4-6 was so that:

. . all the grades would get out at the
same tinme, children would be able to go hone
with their older brothers and sisters and
that sort of thing.

Wiile not directly related, we view the changes in
instructional tine for grades 4-6, |like those in grades 1-3, as
being attributable to the revised policy.

RENMEDY
Pursuant to EERA section 3541.5(c)9f PERB has broad

authority to shape renmedies for unfair practices. As we have

EERA section 3541.5(c):
(c) The board shall have the power to issue

a decision and order directing an offending
party to cease and desist fromthe unfair
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found that the District violated EERA section 3543.5(a), (b),
(c) and (d) by its establishnment of the Teachers Forum it is
appropriate to order the District to cease domnating the
Teachers Forum to cease interfering in OGEA's exercise of its
statutory right to represent certificated enployees by allow ng
di scussion of subjects related to enpl oyer-enpl oyee relations
at the Teachers Forum and to cease underm ning and bypassi ng
the exclusive representative by its dealings wwth the Forum

W have also found that the District's action in revising
its student instructional time policy w thout negotiating the
effects of that change on the teachers' workday viol ates
section 3543.5 (c) and, concurrently, 3543.5(a) and (b).
Therefore, it is appropriate to order the District to cease and
desist taking action affecting matters wthin the scope of
representation without first giving the exclusive
representative an opportunity to bargain over the effects of
such action. Further, we order the District to negotiate over
the inpact of its decision to revise AR 6310.

Odinarily, the renedy for an unlawful unilateral change is
designed to restore the status quo ante to the extent

possible. Santa Cara Unified School District (1979) PERB

practice and to take such affirmative
action, including but not Iimted to the

rei nstatenment of enployees with or wthout
back pay, as wll effectuate the policies of
this chapter.
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Deci sion No. 104. However, although the inpact on the
teachers' workday was negotiable, the decision to change the
student instructional time policy was itself within the

District's managerial prerogative. Mreno Valley Unified

School District (1982) PERB Decision No. 206, aff'd (1983) 142

Cal . App.3d 191. Thus, it would be inappropriate to order
rescission of the revised AR 6310. Mdreover, to roll back
teacher schedules to those in effect during the 1980-81 schoo
year woul d disrupt the educational process. As the degree of
unl awful inpact varied with school and grade, any attenpt to do
so would necessarily be pieceneal and would not effectively
restore the situation to what would have existed had the
District not changed the student instructional tinme policy.

Sol ano County Conmmunity College District (1982) PERB Deci sion

No. 219; Los Angeles Comunity College District (1982) PERB

Decision No. 252. Thus, a literal return to the status quo

ante shall not be ordered.

However, it is appropriate to order the enpl oyees
conpensated for any additional time worked as a result of the
District's unlawful action. \Wen enployees' worktinme is
i ncreased without a proportionate increase in pay, the
enpl oyees are being paid less per unit of time worked than

bargained for. See, for exanple, Delano Union El enentary

School (1982) PERB Decision No. 213a; Corning Union Hi gh School
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District (1984) PERB Decision No. 399. Thus, this renedy is
not punitive, but conpensatory.10

The District clains that because it had a duty to negotiate
only the inpact of its decision to increase student
instructional tinme, a nore limted back pay award is
appropriate; i.e., one that begins to accrue when our decision
i ssues instead of when the unfair conduct occurred. W
di sagree. \While such a limted renedy may be appropriate in
cases involving layoffs, it is not appropriate here. |If a
| ayoff is proper, then the laid-off enployee has no right to
continued pay after the date of layoff. Here, while the
District was entitled to make the decision to increase student
instructional time, the inpact of that decision on teachers

wor kti me began when the decision was inplenmented and

continued. Full back pay is, therefore, appropriate.

The District also clains that its liability for any back
pay ordered should end as of the effective date of the next
contract that addressed the issue of teacher worktine. It
states that the contract executed June 1982, effective July 1,
1981, should cut off its liability in that way. In that

contract, Article XIV, "Hours of Enploynent," addresses at sone

10such back pay is awarded to individual teachers as
conpensation for the extra time they worked because of the
unl awful conduct of the District. Wether or not the total
worktinme for the entire faculty in the D strict has been
increased is irrelevant. It would be manifestly unfair, and
unprecedented, to deny full conpensation to those teachers
whose hours were unlawfully increased sinply because the hours
of other teachers were, equally unlawfully, decreased.
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l ength the hours of enploynent, including nmaxinmum instruction
time for classroomteachers. It provides that school schedul es
whi ch exceed those maxinmunms in 1981-82 nmay be continued under
certain circunstances, but that adjustnents in the
i nstructional day beyond those noted nust have the consent of
the Association. Adjustnments of the nmaxinmuns were limted to
10 m nutes per year, and the base year was to be 1981-82.

The Board has consistently held that nerely signing a
contract after hearing is insufficient to waive the right to
negoti ate over the subject of an unlawful unilateral change or

to establish that the case is npot. Gakl and Unified School

District (1980) PERB Decision No. 126. On the contrary, a
cl ear unm stakable waiver on the part of charging party is
necessary to establish that the case is settled or noot.

Gakl and, supra. However, the Board has refused to restore

status quo and has limted the liability for back pay once a
District has fulfilled its obligation to negotiate and the

parties have reached agreenent. San Mateo City School District

(1984) PERB Decision No. 375a. This has generally been
considered to be a question for conpliance, since it usually
concerns a post-hearing agreenent. Here, however, the parties’
contract had been signed by the tinme the hearing was held in
Cct ober 1982 and testinony about the meaning and effect of that
agreenment was received at that hearing. Therefore, we wll

address the effect of that agreenent.
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Oiginally Article XIV of that contract contained a
sentence: "The base year for purposes of this adjustnent is the
m nutes actually taught during 1981-82." OCEA negotiators
Cynthia Joehnck and C audelle Bonaccinie testified consistently
that they had demanded and obtai ned the deletion of the word
"actual ly" from that statement so that there would be nothing
in the contract that would affect the pending unfair practice
~ and nothing to prevent the base year from being rolled back.
They understood that the |anguage they finally agreed to woul d
all ow the base year: of the schools affected to be adjusted
dependi ng on the outcone of the unfair. The neaning of the
revised | anguage, as they understood it, would "not be m nutes
actually taught, it would be mnutes that the District had a
right to assign to the teachers.”

The testinony from Gary C arke, Program Director for Public
Rel ati ons, who was present when the |anguage was negoti at ed,
was not inconsistent with that position. He stated that the
original |anguage reflected a District proposal and, when he
had inquired whether the Association would drop the unfair,
they refused. He testified that he nmet with Joehnck and
Bonaccinie and they had asked to have the word "actually"
renoved because they were concerned about the unfair. He

conti nued:

| responded that PERB, the unfair, if the
Associ ation should prevail the PERB could do
whatever it wanted to do. They have the
authority to nmake decisions and if they

33



t hought they could roll back the base year
that would be a decision for themto nmake.
Al t hough the I anguage here, by renoving the
word ["actually"] from that |anguage, from
the District's point of view, did not alter
the base year, did not alter the fact that
it should be established for 81-82 as the
base year. And we have no control over what
PERB woul d deci de.

W find that the District has not net its duty to negotiate
on instructional tinme so that its back-pay liability is cut off
by the July 1, 1981 contract. At the tinme of the negotiation
of that contract, the Association was presented with a status
quo that had been unlawfully altered by the District. The base
year was to be 1981-82, a year in which the instructiona
m nutes had already been unlawfully increased by the District.
The parties were both clearly aware of the pending unfair and
both felt that the outcone of that unfair could alter their
agreement .

Since the Board generally declines to restore the status
quo where the decision is within the prerogative of managenent
and it is only the effects which nust be negotiated (Mreno

Valley Unified School District, supra), the status quo renedy

expected by the Association at the tinme of negotiations wll
not be forthcomng. |If back pay is cut off at the tine the
contract is signed, however, the teachers have no real renedy
for the fact that their workday was unilaterally increased and

the effect of that increase has been ongoing. As argued by the
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Associ ation, to decide otherwi se would put charging parties in
the position of refusing to sign contracts indefinitely while
awai ting PERB action, or waiving their right to full back pay.
For that reason, we do not order the restoration of the status
quo but, instead, order the parties to negotiate upon request
and award back pay for increased worktime fromthe tine of the
change until agreenment or inpasse is reached. As no exception
was taken to the ALJ's calculation of back pay on a weekly
basis, that shall be the appropriate basis.

ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in the case, and pursuant to section
3541.5(c), it is hereby ORDERED that the Gak G ove Schoo
District and its representatives shall:

A CEASE AND DESI ST FROM

(1) Domnating or interfering with the formation or
adm ni stration of the Teachers Forum or any successor thereto
and from contributing financial aid or any other support to it;

(2) Underm ning the status of the exclusive
representative or interfering with its exercise of statutory
rights by permitting the Teachers Forum or any successor
thereto to function as an enpl oyee organi zati on having as a
primary purpose the representation of the enployees in their

relations with the OGak Grove School District,;
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(3) Failing and refusing to meet and negotiate in
good faith with the Oak Grove Educators Association, CTA/ NEA;

(4) Denying the Oak Grove Educators Association
CTA/NEA its right to represent teachers by failing and refusing
to neet and negotiate about matters within the scope of
representation;

(5 In any manner interfering with the rights of
enpl oyees by unilaterally initiating changes w thout neeting
and negotiating with the OGak Grove Educators Associ ation,

CTA/ NEA over the inmpact of such changes on matters within the
scope of representation

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

(1) Bargain upon request with the Gak Grove Educators
Associ ation, CTA/ NEA over the effects of the revision to
Adm ni strative Regulation 6310;
(2) Pay the affected enployees at their normal rate’
of pay with interest of ten (10) percent per annum for the
i ncreased teacher worktime, calculated on a weekly basis, from
Sept ember 1981 until the occurrence of the earliest of one of
the follow ng conditions:
(a) The date the parties reach agreenment over
the effects of revisions to Adm nistrative Regul ation 6310;
(b) The date the statutory inpasse procedure is

exhaust ed;
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(c) The failure of the Cak G ove Educators
Associ ation, CTA/NEA to request bargaining wthin thirty (30)
days of the date this Decision is no |onger subject to
reconsi deration or wthin seven (7) days of the District's
notice of its desire to negotiate wthin the Cak G ove
Educat ors Associ ati on, CTA/ NEA, or

(d) The subsequent failure of the Cak G ove
Educators Association, CTA/NEA to negotiate in good faith.

(3) Mail copies of the attached Notice to the
enpl oyees affected by the District's conduct within ten (10)
cal endar days after this Decision is no |longer subject to
reconsi derati on.

(4 Wthin thirty-five (35) days followng the date
this Decision is no |onger subject to reconsideration, prepare
and post at all work locations where notices to enpl oyees
customarily are placed, copies of the Notice attached as an
Appendi x hereto, signed by an authorized agent of the
enpl oyer. Such posting shall be maintained for a period of
thirty (30) consecutive workdays. Reasonable steps shall be
taken to insure that this Notice is not reduced in size,
defaced, altered or covered by any material.

(5 Witten notification of the actions taken to
comply with this Order shall be made to the San Francisco
Regional Director of the Public Enploynment Relations Board in

accordance with her instructions.
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At the conpliance proceeding, the conpliance officer shal
attenpt to accommobdate any reasonabl e proposal regarding the

nmet hod of paynent of the nonetary award ordered by the Board.

Menber Morgenstern joined in this Decision.

Chai rperson Hesse's Dissent begins on page 39.
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Hesse, Chairperson, dissenting: | cannot concur with ny
col l eagues in their conclusion that the Superintendent's Forum
constituted an enpl oyee organi zati on under the EERA, nor that
the District in any way sought to bypass the excl usive
representative.

1 t he Forum woul d

As | read the statutory requirenents,
constitute an enpl oyee organi zation if the following el ements
were present: (1) it was an organi zation, (2) having as a
primary purpose (3) the representation of enployees (4) in
their relations with the enployer on matters within the scope
of representation. All of these elenents nust be shown, not
nerely some of them In this case, the proof falls far short
of showing that these elenents were present.

As noted by the majority, the easiest element to prove is
the existence of "an organization." Long-settled case |aw
points to as few as two enpl oyees constituting an organi zati on,
even if the enpl oyees thensel ves were unaware of their

collective status and did not intend to act as an

organi zation. Here, there was a group of a continuing nature,

made up of enployees. Thus, | can agree that the Forumwas "an

or gani zation."

Further, given that the purpose of the Forumwas to
di ssem nate and receive information from representatives of
rank and file teachers, | can also concur that the panel

menbers were to represent the enployees at their various

'Governnent Code section 3540.1(d).
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schools. Although the neetings were in theory open to anyone,
and the panel nenbers thenselves were given their jobs by a
nunber of different nmethods (election, appointnent,

vol unt eering), the purpose behind the structure reasonably is
seen to be to have the nenbers of the Forum report back to
their own schools with information, and to bring discussion
items fromtheir faculties to the Forum Thus, two of the four
el enents of the statutory requirenents were net in this case.
In truth, the sane two elenents are net every time a schoo
holds a faculty or departnment head neeting, or a district
sponsors a district-wide staff neeting. But the two renaining
el ements were not proven on this record.

The EERA requires that the enpl oyee organization nust have
as a "primary purpose" the representation of enployees on
matters within scope. Certainly it can have other purposes:
provi di ng professional group support, making avail able |ow cost
suppl enent al insurance plans, giving opportunities for training
and professional growh, etc. But in order to fit the
definition of section 3540.1(d), the purpose of representation
on matters within scope nust be the primary goal. Here, the
pur pose of the Forumis less than that. Rather, its primary
purpose was to give the rank and file enpl oyees access to the
new superintendent, as a norale booster,. The instigation for
the Forum cane from the teachers, not vice versa. The
teachers' feeling, evidently shared by the board of educati on,

was that the lines of comrunication between the staff and the
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superintendent were in need of repair. To that end, the
teachers suggested reinstituting the Forum The D strict
agreed, noting that norale was |ow due to the perception that
the teachers had no voice that was listened to. Formation of
the Forum served a twofold purpose: it provided a vehicle for
the superintendent and the teachers to exchange information,
and by doing so it raised enpl oyees' norale.

There is no indication that the primary purpose of the
Forum was to represent enployees on matters w thin scope.

Entwi ned with the question of the group's primary purpose
is the question of whether matters within scope were discussed,
and whet her those discussions led to inpermssible action by
the District. The record is devoid of any instance when
subjects within scope were discussed. Indeed, the record is
replete with exanples of subjects that teachers wanted to
di scuss, but where the District instead referred the Forum
representatives to the Association as the appropriate place to
raise those issues. In another instance, the teachers were
curious as to the District's plan for Martin Luther King Day.
The District did not bargain over the holiday. |Instead, it
gave the teachers an update on the |egislation authorizing the
hol i day, and noted how various districts were inplenenting the
holiday. | find it difficult to believe that EERA was intended
to preclude an enployer from informng the enployees on the
status of a legal holiday. There nmay have been other instances

when itens di scussed encroached on a subject wthin scope. But
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that is inevitable and, as long as no negotiations occurred,
then | cannot find an exchange of information between enpl oyer
and enpl oyee harnful. To so limt exchanges is not the purpose
of the Act, and is based on a naive understandi ng of

enpl oyer/ enpl oyee communi cati on.

Furthernmore, not only is there no evidence of either
negotiation or of a unilateral change nmade in response to any
of the discussions, there is no evidence that the
superi ntendent nmade any changes as a result of the Forum
di scussions. Thus, | find it inpossible to believe that the
Associ ati on was bypassed in any way, or that its authority as
the exclusive representative was undermned in the |east.

As to the alleged unilateral changes in instructional tine
pursuant to AR 6310, here too | find the record less than clear.

To be proven to be a unilateral change in response to the
new AR, the school schedule would need to reflect (1) that the
school's schedule conplied with the new AR, (2) that it had
changed the instructional mnutes from 1980-81 to 1981-82; and
(3) that the change in the instructional day resulted in a
change in the teacher's overall workday.

Exam ning Joint Exhibit 1, | note very few situations where
the above conditions are met. The vast majority of the schools
in 1981-82 did not conply with the new AR 6310, or, if they
were in conpliance with the new AR 6310, the schools had no
change fromthe previous year. | find the only situations

where an increase occurred, and the schedule conforned to the
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new AR, to be:

Bl ossom Val | ey School
grades 4-6 only (+15 m n/week)

Del Roble Schoo
grades 1-3 only (+105 m n/ week)

Edenval e School
grades 4-6 only (+125 m n/week)

Frost School
grades 1-3 (+150 m n/ week)
grades 4-6 (+10 m n/ week)

G ven the large nunber of schools in the District, this
hardly reflects a district-wide pattern and practice.
Furthernore, even if the schools where the change due to AR
6310 resulted in a decrease in instructional tine are included,

only two nore schools are added:

Par kvi ew School
grades 4-6 only [20] mnute decrease/ week

San Ansel nb School

grade 4 only [15] mnute decrease/ week

Furthernore, whether the total Work time for the faculty
was increased is not clear fromthe record. | thus feel it
i nappropriate to award danages to those teachers affected by
the AR changes. Even if danmages were appropriate, any order
must, of necessity, exam ne the econom c gain experienced by
t hose teachers whose work decreased in response to the AR

| particularly take issue with the mgjority's failure to
l[imt back pay liability up to the tinme the parties negoti ated
teacher work tinme. Wether the parties "intended" the

negotiations to cut-off liability is not as inportant as the
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fact that they did negotiate teacher work tinme. To continue

back pay liability past the 1981-82 school year would act as

warning to all parties "Caution: negotiate at your own ri sk.

PERB should craft renedies that encourage and reward parties
who negotiate over subjects in scope, not punish parties who
see their duty, even belatedly, and fulfill it.

Therefore, | believe the only appropriate renedy is an
order to bargain the inpact of the new AR on those schools
listed above, provided that it is shown that the teachers

wor kday was affected.
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APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-622, Qak
& ove Educators Association, CTA/NEA v. Gak G ove School
District, 1n whch all parties had the right to participate, it
is found that the Oak G ove School District violated the
Educati onal Enpl oynment Rel ations Act, Governnent Code section

3543.5(a), (b), (c) and (d).

As a result of this conduct we have been ordered to post
this Notice and we will:

A CEASE AND DESI ST FROM

(1) Dominating or interfering with the formation or
adm ni stration of the Teachers Forum or any successor thereto
and from contributing financial aid or any other support to it;

(2) Undermning the status of the exclusive
representative or interfering with its exercise of statutory
rights by permtting the Teachers Forum or any successor
thereto to function as an enpl oyee organi zati on having as a
primary purpose the representation of the enployees in their
relations wth the Gak Grove School District;

(3) Failing and refusing to neet and negotiate in
good faith with the CGak G ove Educators Associ ation, CTA/ NEA

(4) Denying the Gak G ove Educators Associ ation,
CTA/ NEA, its right to represent teachers by failing and
refusing to meet and negotiate about matters within the scope
- of representation;

(5 In any manner interfering with the rights of
enpl oyees by unilaterally initiating changes w thout neeting
and negotiating with the Cak Grove Educators Associ ation,

CTA/ NEA, over the inpact of such changes on matters within the
scope of representation.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

(1) Bargain upon request with the Cak Grove Educators
Associ ation, CTA/NEA, over the effects of the revision to
Adm ni strative Regulation 6310;



(2) Pay the affected enployees at their normal rate
of pay with interest of ten (10) percent per annum for the
i ncreased teacher worktime, calculated on a weekly basis, from
Septenber 1981 until the occurrence of the earliest of one of
the follow ng conditions:

(a) The date the parties reach agreenent over
the effects of revisions to Adm nistrative Regulation 6310;

(b) The date the statutory inpasse procedure is
exhaust ed;

(c) The failure of the Gak Grove Educators
Associ ation, CTA/NEA, to request bargaining within thirty (30)
days of the date this Decision is no |onger subject to
reconsideration or within seven (7) days of the District's
notice of its desire to negotiate with the Gak G ove Educators
Associ ati on, CTA/ NEA; or

(d) The subsequent failure of the Gak G ove
Educat ors Associ ation, CTA/NEA, to negotiate in good faith.

Dat ed: OAK GROVE SCHOCL DI STRI CT

By

Aut hori zed Representative

THIS IS AN OFFI CI AL NOTICE. | T MUST REMAI N POCSTED FOR THI RTY
(30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND MUST NOT
BE DEFACED, ALTERED, REDUCED |IN SIZE OR COVERED BY ANY OTHER
MATERI AL.



